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value of the lien so released, so far as might be necessary to protect his ownership 
of White-acre. 

This was an undoubted equity of B's, provided only A acted with notice of 
B's rights. See the general subject of marshalling discussed 2 Va. Law Reg. 701. 

The court held that recordation of B's deed of conveyance was not notice to 
the prior lienor A, of B's equity of marshalling — thereby affirming the principle 
laid down in Hulvey v. Hulvey, 92 Va. 182, 187, and Lynchburg eu. Co. v. Fellers, 
96 Va. 337, 4 Va. Law Reg. 514, that registry of a deed is not notice to "all the 
world," but only to those whom the policy of the law requires to search the 
records for the protection of their own interests. See further on this subject, 3 
Va. Law Reg. 468; 6 Id. 58. 

A question akin to this, is whether one to whom another has executed a mort- 
gage or deed of trust to secure future advances, is charged with notice of a sub- 
sequently recorded lien, so as to postpone in favor of the latter lien, his claim for 
advances thereafter made. Where the first lienor has bound himself to make the 
advances to a named limit, on principle the question of notice is immaterial, since 
he may continue to make advancements in pursuance of his contract, despite 
actual notice of the subsequent lien. Where, however, the advances are not 
obligatory, the question of notice becomes important. The authorities are not 
harmonious — the majority maintaining that registry of the subsequent lien is not 
notice to the first incumbrancer, but he may continue the advances until he receives 
actual notice. 

The cases of Alexandria etc. Bank v. Thomas, 29 Gratt 483, and Didier v. Pat- 
terson, 93 Va. 534, involved the subject of mortgages to secure future advances, 
but not the question of the effect thereon of registry of a subsequent lien. The 
latter question is discussed with great learning by Corliss, C. J., in Union Bank v. 
Miiburn etc. Co. (S. D.), 73 N. W. 527. See also Jones on Mortgages, 364-378; 
note to Diwer v. McLaughlin (N. Y.), 20 Am. Dec. 658-663; Tapia v. Denmrtini, 
77 Cal. 383, 11 Am. St. Rep. 288 and note ; 3 Va. Law Reg. 834. 



Campbell v. Eastern Building & Loan Association. * 

Supreme Court of Appeals : At Richmond. 

December 6, 1900. 

. Building Associations — Fixed period for maturity of stock. Under the laws 
of New York, which govern this case, a mutual building association does not 
possess the power to issue a certificate specifying a fixed period of maturity 
of its stock. Such a clause in the certificate must be construed as an esti- 
mated period of maturity, and the stockholder is only entitled to receive what 
his stock has actually earned. 

. Building Associations — Shareholder — Fixed period of maturity — Borrower. A 
shareholder in a mutual building association is bound by its articles and by- 
laws, and, having united in a business venture for the common benefit, cannot 

•Reported by M. F. Burks, State Reporter. 
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rely upon a contract with the association that the stock is to mature in a given 
time, to the prejudice of the other stockholders. The fact that he is a bor- 
rowing member does not alter this relation, and he can only have credit at 
the time fixed for the maturity of his stock for what the stock has then earned. 
Neither the company nor any of its agents has power to guarantee that the 
stock will mature at a fixed period. 

3. Fraud — Misrepresentations — Opinions — Maturity of stock. A misrepresentation 

the falsity of which will afford ground for an action for damages, or a bill for 
the rescission of a coutract, must be of an existing fact, and not the mere 
expression of an opinion. The time within which stock will reach its par 
value, based on past transactions, is the mere expression of an opinion. 

4. Fraud — Rescission — Election. The right to rescind a contract on the ground 

of fraud must be promptly exercised on discovery of the fraud, or else will be 
deemed to have been waived. The election to rescind or affirm may be by 
words or acts, but once exercised it is final and cannot thereafter be retracted. 

5. Building Associations — Monthly installments — Uncertainty as to maturity. 

Contracts with building associations to make monthly payments on stock till 
the stock attains its par value are not void for uncertainty. Such companies 
have no power to make anything but indefinite contracts as to date of matu- 
rity of their stock. 

Appeal from a decree pronounced by the Circuit Court of Frederick 
county in a suit in chancery wherein the appellant was the complain- 
ant, and the appellee was the defendant. Affirmed. 

The opinion states the case. 

Barton & Boyd, for the appellant. 

Chester M. Elliott and William Gordon Robertson, for the appellee. 

Harbison, J., delivered the opinion of the court. 

The appellant being the holder of fifty-eight shares of the capital 
stock of the Eastern Building and Loan Association, applied for and 
obtained from said association an advance or loan upon his stock of 
$5,800. As security for this loan the stock was pledged as collateral 
and a deed of trust given by appellant upon certain real estate. This 
deed secures the payment of $6,849.34, evidenced by seventy-six 
promissory notes of even date with the deed, each for the sum of 
$91.84, except the three maturing last, which are for $48.34 each, all 
payable to the association at its home office in Syracuse, N. Y., and 
falling due — one, on the last Saturday of each succeeding month, until 
all are paid, being the dues on the stock and the interest and premium 
on the loan. The applicant paid the notes as they fell due down to 
and including that due on the last Saturday in November, 1898, when 
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the payments ceased, leaving unpaid several of the notes. In Decem- 
ber, 1898, the appellant instituted this suit praying that the contract 
be rescinded; that the defendant association be enjoined from collect- 
ing any further sums by reason of the transaction; that it be compelled 
to cancel and deliver to appellant the five notes remaining unpaid ; to 
cancel and destroy the certificates of stock ; to wholly release and can- 
cel the deed of trust, and repay to appellant the sum of $1,069.60, 
■which represented the amount paid to the association in excess of the 
loan and six per cent, interest. 

Conceding that the demurrer to the bill was properly overruled, and 
proceeding at once to the merits of the case, we will consider, in the 
order stated in the petition for appeal, the grounds therein alleged in 
support of appellant's right to the relief asked. 

It is contended that the parties entered into a definite contract 
whereby it was agreed that the entire debt should be discharged and 
paid off in seventy -eight monthly installments; that if this agreement 
was a mistake on the part of the association, such a mistake releases 
the appellant and entitles him to a rescission of the contract upon 
repayment by him of the money which he received, with six per cent. 
interest thereon. And that if the association is released from the 
agreement because it had no power to make such a contract, the appel- 
lant is also released and entitled to a restoration of the status quo. 

It is not denied that the contract in question was a New York con- 
tract, and to be construed in accordance with the laws of that State. 

We are unable to distinguish this case, in principle, from the case 
of Building Association v. Tinsley, 96 Va. 322. In that case the loan 
was for a definite fixed period of eight years, the borrower undertaking 
to pay the interest and premiums thereon in monthly installments; this 
he did for more than four years, when he ceased paying, and brought 
suit seeking to be released from his contract upon the ground that the 
loan was usurious. Following the decision of the Supreme Court of 
New York in the case of 0' Malley v. Building Association, we held 
that the association did not possess the power to issue a certificate 
specifying a fixed period for the maturity of its stock, and that such a 
clause in the certificate should be construed as an estimated period of 
maturity; that if the borrowing member had complied with all the 
rules and regulations of the association, in which it was estimated that 
his stock would mature, and had then demanded settlement, he would 
only have been entitled to receive what his stock had then earned. 

The terms and conditions expressed in the certificate of stock, in 
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connection with the application for membership and the by-laws of the 
association, form the contract between the association and each share- 
holder therein. The deed of trust given by appellant expressly pro- 
vides that the loan in question was made pursuant to and accepted 
under the provisions of the by-laws, which were thereby made a part 
of the contract, and appellant further covenanted and agreed therein 
that he would keep and perform all promises and engagements made 
and entered into with the association according to the true intent and 
meaniug of its by-laws and articles of incorporation. 

The contention of appellant throughout is based upon the theory 
that he is an ordinary borrower of money, ignoring the fact that he is 
a member of a mutual association, into which he has voluntarily en- 
tered, and bound by its articles and by-laws, which constitute part of 
his contract, and must therefore be given their proper efiect in con- 
struing that contract. The members of the association have united 
together in a business venture for the common benefit. It is a mutual 
association, and equality of right according to the interest of each 
member is the fundamental idea upon which it rests. The definite 
contract was made, doubtless, in good faith by both parties, but appel- 
lant had no legal right to rely upon such a consummation. He was 
taking chances with his fellow shareholders that the earnings would be 
sufficient, in the time specified, to declare, not his alone, but all the 
stock matured. At the end of the seventy-eight months, if the stock 
had not matured, each shareholder could receive what his stock had 
then earned, or he could go on paying until it did mature. Appellant 
occupied no better or different position, as a borrower, than the mere 
holder of stock. He remained a member of the association, the money 
advanced being upon his stock at its maturity or par value. He had 
fifty-eight shares, and was advanced $5,800. It was never contem- 
plated that he should return the $5,800, but it was the intention and 
purpose of the contract that he should continue to pay the dues on his 
shares and the interest and premium on the advance until his stock 
was matured, which would cancel the $5, 800. 

If the contention of the appellant should prevail it would be at the 
expense of his fellow stockholders, and if each stockholder should 
demand settlement upon a like basis, it would thwart the scheme and 
purposes of the association. 

It is further contended that appellant is entitled to a rescission of 
his contract upon the ground that he was induced to become a pur- 
chaser of the stock, as a basis of the loan or advance subsequently 
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secured, by fraudulent misrepresentations made by the agents of the 
association as to the time when the stock would mature; that but for 
such representations of material existing facts he would not have pur- 
chased the stock. 

As we have already seen, the association itself had no power to 
guarantee that the stock would be matured in a fixed time, and there- 
fore its agents could not, if they had attempted to do so, bind it by 
such representations or guarantees. And further, the agents had no 
power or authority to bind the association by the statements or repre- 
sentations relied on, for the reason that the certificate of stock, the 
terms of which appellant must be presumed to have known, as well as 
the by-laws and the printed literature, which was in the hands of 
appellant, all expressly provided that no agent had authority to 
change the contract in any way, and that the association assumed 
no obligation for any statements not contained in its printed litera- 
ture. 

A misrepresentation, the falsity of which will afford a ground of 
action for damages, or a bill for the rescission of a contract, must be 
as to an existing fact. It must be an affirmative statement of some 
fact, in contradistinction to a mere expression of opinion, which is 
ordinarily not presumed to deceive or mislead. Watkins v. Wytheville 
etc. Co., 92 Va. 1; Max Meadows etc. Co. v. Brady, Id. 71. So far 
as the representations made in the printed literature are concerned, for 
reasons already stated, these are not sufficient to entitle appellant to 
rescind the contract. As to the representations touching the business 
of the company, they were merely to the effect that judging from its 
success in the past (it had only been in business a few months), the 
business would continue to grow to such an extent that the association 
would be able to fulfill its promise to close up the contract within 
seventy-eight months. There was no representation of a definite rate 
of earning made by the company upon which any calculation could be 
made to test the accuracy of this statement. It was the opinion of the 
agent, based upon business contingencies running far into the future, 
that the end desired by all would be realized. They were not affirma- 
tive statements of an existing fact such as the law requires to entitle 
appellant to the relief asked. 

Apart, however, from these considerations, it is too well settled to 
need citation of authority, that where a party intends to repudiate a 
contract on the ground of fraud he should do so as soon as he discov- 
ers the fraud ; for if after the discovery of the fraud he treats the con- 
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tract as a subsisting contract, he will be deemed to have waived his 
right of repudiation, and must then bring an action for damages for 
the deceit. And whenever a party to a contract has a right to elect 
whether he will avoid it or treat it as a subsisting contract, his election 
may be manifested by acts as well as by words, and, when once made, 
is final and cannot be retracted. Max Meadows etc. Co. v. Brady, 
supra. It appears from the record that in March, 1898, appellant 
was informed by an agent of the company that the stock would not be 
matured in the time specified, and that twenty-eight more monthly 
installments would be required; and shortly thereafter received from 
the company its annual report giving him the same information; 
whereupon he wrote to the company for a statement of what he owed 
under his contract, and received in reply a statement showing his 
indebtedness based upon the additional monthly payments necessary to 
mature the 3tock. Notwithstanding all this clear and authoritative 
information on the subject, he took no action, but continued to pay his 
monthly installments until the following November, thus making nine 
several payments after full knowledge of the facts now relied on as 
ground for rescission. This was a ratification of the right to demand 
the additional installments that disentitles appellant to the relief now 
sought. He says he continued to make the payments because he 
thought that in any event he would have to perform the obligation 
into which he had entered; and yet in his bill he asks that $1,069.60, 
a sum more than sufficient to cover the payments thus made, be re- 
funded to him. 

The final contention of appellant is, that if he was under an obliga- 
tion to continue his payments beyond the seventy-six notes given by 
him for dues, premium and interest, then the contract is an indefinite 
one and void for uncertainty. This position has been sufficiently 
answered by what has been already said. The company had no power 
to make anything but an indefinite contract, so far as the time when 
its stock would mature was concerned. To hold the contract invalid 
for this reason would be to hold that all subscriptions to the stock of a 
building association, when the time for the maturity of the stock was 
not certain and fixed, were invalid, whereas the contrary is the settled 
law governing in the construction of such contracts. 

The learned counsel for appellant has commented in strong terms 
upon the harshness of the contract in question; so long, however, as 
such associations are permitted to do business in the State, and persons 
are found willing to embark in the enterprise by becoming sharehold- 
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ers therein, the courts have no alternative but to enforce the contracts 
they are authorized to make. 

For these reasons the decree appealed from is affirmed. 

Affirmed. 

NOTE. — We publish the opinion in this case, not because of any novel or specially 
important principle therein established, but in view of the widespread litigation 
now current in this State in connection with building fund associations. 

While it is not altogether clear that a corporation may repudiate one part of its 
contract, on the plea of ultra vires, without repudiating the whole — in this case 
repudiating its agreement to release the borrower after 78 monthly payments, and 
yet insisting upon the enforcement of the contract on other terms, and terms to 
which the borrower had not consented — yet we agree that the borrower, by his 
subsequent conduct, waived his right to insist upon the repudiation of the contract 
in toto, or else upon its complete enforcement according to its terms. 



Tidball v. Shenandoah National Bank.* 

Supreme Court of Appeals : At Richmond. 

December 6, 1900. 

1. Chancery Practice — Negotiable paper — Notice of dishonor. Notice of dishonor 

is a necessary charge in a bill to subject a decedent's estate to liability as en- 
dorser of negotiable paper. 

2. Chancery Practice — Negotiable paper — Parties. Persons primarily bound 

on negotiable paper are necessary parties to a suit in equity to subject the 
estate of an endorser, as they may have defences unknown to the endorser, 
and, being first liable, equity will not, except under special circumstances, 
subject the estate of an endorser until that of the principal has been exhausted 

3. Chancery Practice — Exhibits — Notice of dishonor — Certificate of protest. A 

charge in a bill that a defendant endorsed certain notes, and that " said notes 
are filed" as exhibits with the bill does not make the certificates of protest 
annexed to the notes parts of the bill, and is not a sufficient-allegation of dis- 
honor to charge the endorser. 

4. Chancery Practice — Demurrer — Amendment. When a demurrer is inter- 

posed to a bill, but the court can see that the defect pointed out can be reme- 
died and that substantial justice requires that it should be done, it will allow 
the complainant to amend so as to remedy the defect. 

Appeal from a decree pronounced by the Circuit Court of Frederick 
county in a suit in chancery, wherein the appellee was the complain- 
ant, and the appellant and others were the defendants. Reversed. 

The opinion states the case. 

* Reported by M. P. Burks, State Reporter. 



